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RECENT CASES 245 

Milwaukee R. & L. Co., 146 N. W. (Wis.) 1133. The principal case 
seems out of harmony with the weight of authority. 

S. B. 



Eminent Domain — Vacation of Alley — Compensation as a Condition 
Precedent— Taking of Private Property. — Hubbell et al. v. City of 
Des Moines, 153 N. W. (Ia.) 337.— Held, that where a coliseum, used for 
assembly purposes, abutted on an alley on which it had no exits, these 
being located on other streets, and the city vacated such alley, by an 
ordinance devoting the land to park purposes, payment by the city to the 
owner of the building of compensation for damages sustained by him by 
vacation of the alley was not a condition precedent to vacation, since such 
vacation of a street is not a "taking of private property" in contempla- 
tion of the constitution. 

The general rule deducible from the authorities seems to be that any 
destruction, restriction, or interruption of the common necessary use and 
enjoyment of property constitutes a taking. Hooker v. New Haven, etc., 
R. Co., 14 Conn. 146; Brinton v. Comm., 178 Mass. 199. The benefits to 
be received by the person whose land is taken by the public for a road is 
a part of the consideration for release of the land, or its condemnation 
for a road. Cochrane v. Comm., 175 Mass. 199. And when once vested 
in him, or he becomes entitled thereto, they become appurtenant to the 
land, and are as much his property as the land itself; and neither state 
nor person can deprive him of it except in the manner prescribed by the 
constitution. Pearsall v. Eaton Co., 74 Mich. 558; Gorgan, etc., v. Louis- 
ville & New Albany, etc., R. R., 89 Ky. 216 ; Webster v. Lowell, 142 Mass. 
324; contra, McGee's Appeal, 11 Pa. St. 470; Levee District No. o v. 
Farmer, 101 Cal. 178; principal case. 

C. Y. B. 

Equitable Conversion — Disputed Legacy — Speculative Purchase by 
Executor. — Coyne v. Davis, 154 N. W. (Neb.) 547.— Held, that land 
devised in trust, to be sold to satisfy certain legacies, is personalty in 
equity, to the exclusion of the heir-at-law, even after the executrix has 
purchased for a nominal sum the valid, but then doubtful, claim of a 
legatee thereto. Morrissy, C. J., and Sedgwick and Fawcett, JJ., 
dissenting. 

The doctrine of equitable conversion applies only to effectuate the testa- 
mentary intention. In re Rudy, 185 Pa. St. 359. If the trustee to sell 
acquires but the bequest fails, the trust results to the heir-at-law. Matter of 
Wagner, 74 Hun. (N. Y.) 352. Similar in effect is the discharge or release 
of a legatee's claim, as this enures to the benefit of the estate. See Hale 
v. Aaron, 77 N. C. 371. When an executor buys in the claim of a creditor, 
this is presumed to be a payment and not a purchase. Gillett v. Gillett, 
9 Wis. 194 In case of a legacy purchased by the executor in his individual 
capacity, it is held that only the vendor can attack the executor's interest. 
Peyton v. Enor, 16 La. Ab. 135 ; Hale v. Aaron, supra;. Barton v. Hassard, 
3 Drury & Warren's C. L. Cases 461. This doctrine, if sound, extends 



